§109.22

satisfy the conduct standards of para-
graphs (d)(1) through (d)(3) of this sec-
tion on the basis of conduct by the can-
didate, the candidate’s authorized com-
mittee, or the agents of any of the fore-
going, that occurs after the original
preparation of the campaign materials
that are disseminated, distributed, or
republished. The conduct standards of
paragraphs (d)(4) and (d)(5) of this sec-
tion may also apply to such commu-
nications as provided in those para-
graphs.

(e) Agreement or formal collaboration.
Agreement or formal collaboration be-
tween the person paying for the com-
munication and the candidate clearly
identified in the communication, or
the candidate’s authorized committee,
the candidate’s opponent, the oppo-
nent’s authorized committee, or a po-
litical party committee, is not required
for a communication to be a coordi-
nated communication. Agreement
means a mutual understanding or
meeting of the minds on all or any part
of the material aspects of the commu-
nication or its dissemination. Formal
collaboration means planned, or system-
atically organized, work on the com-
munication.

(f) Safe harbor for responses to inquiries
about legislative or policy issues. A can-
didate’s or a political party commit-
tee’s response to an inquiry about that
candidate’s or political party commit-
tee’s positions on legislative or policy
issues, but not including a discussion
of campaign plans, projects, activities,
or needs, does not satisfy any of the
conduct standards in paragraph (d) of
this section.

(g) Safe harbor for endorsements and
solicitations by Federal candidates. (1) A
public communication in which a can-
didate for Federal office endorses an-
other candidate for Federal or non-Fed-
eral office is not a coordinated commu-
nication with respect to the endorsing
Federal candidate unless the public
communication promotes, supports, at-
tacks, or opposes the endorsing can-
didate or another candidate who seeks
election to the same office as the en-
dorsing candidate.

(2) A public communication in which
a candidate for Federal office solicits
funds for another candidate for Federal
or non-Federal office, a political com-
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mittee, or organizations as permitted
by 11 CFR 300.65, is not a coordinated
communication with respect to the so-
liciting Federal candidate unless the
public communication promotes, sup-
ports, attacks, or opposes the soliciting
candidate or another candidate who
seeks election to the same office as the
soliciting candidate.

(h) Safe harbor for establishment and
use of a firewall. The conduct standards
in paragraph (d) of this section are not
met if the commercial vendor, former
employee, or political committee has
established and implemented a firewall
that meets the requirements of para-
graphs (h)(1) and (h)(2) of this section.
This safe harbor provision does not
apply if specific information indicates
that, despite the firewall, information
about the candidate’s or political party
committee’s campaign plans, projects,
activities, or needs that is material to
the creation, production, or distribu-
tion of the communication was used or
conveyed to the person paying for the
communication.

(1) The firewall must be designed and
implemented to prohibit the flow of in-
formation between employees or con-
sultants providing services for the per-
son paying for the communication and
those employees or consultants cur-
rently or previously providing services
to the candidate who is clearly identi-
fied in the communication, or the can-
didate’s authorized committee, the
candidate’s opponent, the opponent’s
authorized committee, or a political
party committee; and

(2) The firewall must be described in
a written policy that is distributed to
all relevant employees, consultants,
and clients affected by the policy.

[68 FR 451, Jan. 3, 2003, as amended at 71 FR
33208, June 8, 2006]

§109.22 Who is prohibited from mak-
ing coordinated communications?

Any person who is otherwise prohib-
ited from making contributions or ex-
penditures under any part of the Act or
Commission regulations is prohibited
from paying for a coordinated commu-
nication.
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